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In support of the motion for rehearing filed in this

cause by defendant in error the following is respectfully

submitted.

Defendant in error's second point for aflSrmance,

"The Oregon Factory Act does not deprive the master



of the defense of assumed risk as it existed at common

law/' has been fully considered by the court and an

opinion adverse to our contention reached. The argu-

ments in favor of and against this contention have been

so thoroughly considered by the able courts whose opin-

ions are cited in the briefs that nothing further can be

said, and we shall not re-argue the point. This court's

conclusion upon the point, while opposed to the conclu-

sion reached by some of the ablest courts of the country,

is supported by the opinions of a number of other able

courts, and since the point has been carefully considered,

we have nothing further to say other than the suggestion

that the point is a proper one for certification to the

Supreme Court, which we have moved this court to do by

our motion filed herewith. We do, however, desire to

re-argue our first, third and fourth points, with respect

to which, especially the first and third, we are thoroughly

convinced your Honors have erred.

I.

Our first point for afiirmance, page 4 of the brief, is

as follows

:

''Plaintiff in error cannot claim the benefit of the.

Oregon Factory Act because the notice of accident re-

quired by Sec. 9 urns given neither by him nor the de-

ceased."

We are disposed to re-argue this point at some length

in view of the fact that the court does not seem to have

given to it the consideration which its importance de-

serves. It is disposed of in a summary manner, and the

authorities cited in its support are disregarded without

comment, nor are any adjudged cases or text writers



referred to in support of the conclusion reached. Neither,

after careful examination, have we been able to find any.

The Section relied on appears on page 4 of the brief.

It is to be carefully noted that the act reads that *^no

action for the recovery of compensation for injury under

this act shall he maintained UNLESS notice of the time,

place and cause of injury is given," etc.

The statute is perfectly plain and unambiguous in

its meaning, and therefore, under well settled rules, there

is no room for construction. There should be no con-

struction where there is nothing to construe. Lewis v.

United States, 92 U. S. 618, 23 Law. Ed. 513. The

language of the act is explicit, and therefore this court,

nor any other court, is authorized to depart from the plain

meaning of the statute in order to give an effect to the

law which the court may suppose was intended by the

legislature. Refrigerating Co. vs. Sulzberger, 157 U. S.

1, 39 Law. Ed. 601. The act in express terms requires

that notice be given, and prescribes what the notice shall

contain. Under the authority of repeated decisions of

the courts the commencement of a suit is not the same

thing as giving the notice prescribed in these and similar

enactments, and will not take the place of the plain

requirement of the statute. The cause of action given by

the act is purely statutory and in derogation of the com-

mon law. Consequently, the legislature had the power to

surround the exercise of the right given by such re-

strictions as it saw fit to impose, and it is a plain usurpa-

tion for the courts to dispense with any of the legislative

requirements.

Gmaehle vs. Rosenberg, 80 N. Y. S. 705.

Tbe New York employer's liability act provides:
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''No action for recovery of compensation for injury

or death under this act shall be maintained unless notice

of the time, place and cause of the injury is given the

employer within one hundred and twenty days and the

action is commenced within one year after the occurrence

of the accident causing the injury."

The case came before the court on a motion requir-

ing plaintiff to give security for costs, and the sufficiency

of the complaint, which failed to allege the giving of the

notice, was thus brought up for determination, and it was

held that the complaint was fatally defective and stated

no cause of action, and many authorities are cited. Con-

cluding the court says:

"The citation of authorities, however, is unneces-

sary, because Chapter 600 of the laws of 1902 in terms

makes the giving of notice a condition precedent to the

maintenance of the action; and a statement that such

notice was given is made an essential averment of the

cause of action."

Veginan vs. Morse, 35 N. E. 451.

In this case the Supreme Judicial Court of Massa-

chusetts held that giving of the statutory notice was a

prerequisite to the right to maintain an action under the

statute, and further held that the giving of the notice on

the same day, though after the commencement of the

action, was insufficient. The notice must be given before

the commencement of the action, nor is the service of the

complaint to be regarded as equivalent to the statutory

notice. The court say:

*'In statutes like that under which two counts of



the action were brought, the requirement of notice is held

to make a condition precedent to the right to bring an

action, not on a nice interpretation of the particular

words used, but upon a general view of what the legisla-

ture would be likely to intend. '

'

If this be true, then it is an absurdity to say that the

bringing of the action dispenses with the performance

of a condition precedent to the right to bring it, as was

held by this court.

Johnson vs. Roach, 82 N. Y. S. 203.

This case construes the same provision of the New
York statute as above quoted. The action was brought

by an administratrix to recover for the death of her hus-

band. The notice required by the act was not given, but

the complaint was served within the period permitted in

which to give the notice. It was held that the action could

not be maintained for failure to give the notice, and that

the service of the complaint did not take the place there-

of. The court say:

"It being our duty, where possible, to affrm a judg-

ment, we have considered the question of whether the

service of the complaint was itself a service of the notice.

The complaint contains all the facts which the statute

says shall be contained in the notice; and the form of

notice is not essential, the real purpose of the statute

being that the plaintiff shall, within the time stated, fur-

nish to the employer the necessary data. If, however,

we are to regard, as we well might, the complaint as

the notice, the difficulty would still confront us that notice

was not given until the action was commenced. If, after

serving the complaint, and finding that the action was
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not maintainable for failure to give the prior notice, the

action was discontinued, and thereafter within a year

after the occurrence of the accident a new action was

commenced, wherein the complaint alleged that the prior

notice had been given, and in proof thereof it was shown

that within the 120 days a notice in the form of this com-

plaint had been served, this, we think, would be a suffi-

cient compliance with the statute. But where no prior

notice had been given and no proof thereof furnished on

the trial, and the point is raised that the proof is insuffi-

cient, we fail to find any way of escaping from the conclu-

sion that the omission is fatal to the plaintiff's right to

recover in this action."

Lange vs. Union Pac. R. Co., 126 Fed. 338.

A statute of Colorado, giving a right of action to

injured employees in derogation of the common law,

provided no action for recovery of compensation under

the act should be maintainable "unless written notice of

the time, place and cause of the injury be given the em-

ployer within sixty days after the occurrence of the acci-

dent."

The court concludes that the plaintiff's failure to give

the required notice was fatal to his right to recover under

the act.

Curry vs. Buffalo, 32 N. E. 80.

A statute of New York provided that no action should

be maintained against a municipality unless brought in

one year after the action accrued, nor "unless notice of

intention to bring the action is filed with the counsel to

the corporation, '

' etc. The court say

:
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*

' The action cannot be maintained unless notice of the

intention to commence it, and of the time and place of the

injury, shall have been filed with the counsel to the cor-

poration, and a failure to file the notice furnishes a de-

fense to the action. THE FILING OF THE NOTICE
IS A CONDITION PRECEDENT TO THE COM-
MENCEMENT OF THE ACTION. (Citing authorities.)

The commencement of the action cannot be considered as

a notice of intention to commence the action, because the

notice must be filed before the commencement of the ac-

tion, AND AS A CONDITION TO THE MAINTE-
NANCE THEREOF. The whole matter of the mainte-

nance of this class of actions was within the control of

the legislature. It could refuse a right of action against

municipalities for such injuries, and it could impose any

conditions precedent to the maintenance of such ac-

tions," etc.

Hears vs. City of SpoJmne, 22 Wash. 323.

The charter of a municipality provided for the giving

of written notice of the time, place and manner of the

accident, and provided that in case of failure to do so

no action should be brought against the city.

Plaintiff having been injured through the negligence

of the City of Spokane gave a notice of the accident,

but the same was held insufficient. Plaintiff contended

that since his complaint had been filed and served within

the time allowed for giving the notice, and contained all

the requisites of a notice, that he had complied with the

charter and could maintain the same. This contention

was overruled, the court saying:

"These contentions cannot prevail. If it be conceded
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that the City of Spokane has power to insert a provision

of this kind in its charter— a question not raised in the

present action— the presentation of a claim to the city

council is made a pre-requisite to the right to bring

an action for personal injuries, and the courts are not at

liberty to sag that it mag be disregarded, or that some-

thing else mag be substituted for it. Curry v. Buffalo,

32 N. E. 80, '

' and other authorities are cited.

13 Enc. PI. & Pr. p. 910.

*' Alleging notice of injury: In some jurisdictions

notice to the employer of the time, place and cause of the

injury complained of is a condition precedent to the right

of action. In such case the declaration or complaint must

allege the giving of the notice."

This court gives as the first and principal reason

for its decision upon this question that the service of the

complaint within the statutory time was equivalent to

giving the notice. We believe that a moment's reflection

will demonstrate the unsoundness of that position. It

must be conceded that the giving of the notice is a con-

dition precedent to the right to maintain the action. Be-

fore an action is maintainable the notice must be given.

This being true, then how can the commencement of the

suit by serving the complaint be deemed equivalent to

the doing of an act which is a condition precedent to

the right to commence the suit ! It seems to us that such

a holding involves an absurdity on its face, besides being

directly opposed to every authority which can be found.

The court will have noted the Mears case by the

Supreme Court of "Washington, which we contend is

directly in point. In support of the conclusion reached
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the court cites Curry v. Buffalo, 32 N. E. 80. The Curry

case is cited in support of the decision in Gmaehle v.

Rosenberg, 80 N. Y. S. 705, and Johnson v. Roach, 82 N.

Y. S. 203, is decided upon the authority of the Rosenberg

case. It is therefore evident that in the opinion of the

Supreme Court of Washington the two New York cases

were also authority for the opinion in the Mears case,

and there can be no doubt that if the Supreme Court of

Washington were called on to pass upon the very ques-

tion under consideration it would hold that the giving of

the notice is a condition precedent to the right to main-

tain the statutory action, and consequently, that the

burden is on plaintiff in error to allege and prove the

performance of an act upon which his right to maintain

the action depends. Under these circumstances, we sub-

mit that this court is bound to follow the construction

placed by the Washington court on an act almost identical

in terms, and quite identical in the principle involved,

just as much as it is bound to follow the construction

placed by the Washington courts upon the factory act

with respect to its effect upon the defense of assumed

risk. In other words, the State of Oregon adopted the

construction given to an identical act in the Mears case,

just as much and to the same extent as it adopted the

construction given by the same courts to other provisions

of the act.

The other reason given by this court for its conclu-

sion upon this point is that it was waived by failure to

demur or plead the defense in the answer, or otherwise

raise it in the court below. In this your Honors are in

error. The point was sujfficiently raised by defendant

in error in its motion for a non-suit or directed verdict

made at the close of plaintiff's case and renewed upon
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the close of all the evidence. The first ground of the

motion is

:

'*lst: That plaintiff has failed in establishing facts

sufficient to constitute a cause of action, and has failed

to establish sufficient facts to be submitted to the jury.*'

Eec, pp, 175-6.

In Johnson v. Roach it was held that the question

could properly be raised in this way. In fact that case

is on all fours with this. The court say:

"As said, no objection tvas taken to the sufficiency

of the complaint, and that question is not before us, and

had the plaintiff proved the giving of the notice prior

to the commencement of the action this judgment could

be affirmed. As part of the cause of action, however,

is was essential that she should prove it, and the motion

to dismiss upon the ground that the plaintiff had not

made out a cause of action raised the question of the

sufficiency of the proof, and none having been given

that the notice required by the statute had been served,

the motion should have been granted instead of denied."

We concede that by failure to demur all objection

to the sufficiency of the complaint was waived, and had

the proof showed giving the notice the point could not

be raised for the first time in this court, but by failure

to demur we did not waive the necessity of plaintiff's

making out a cause of action. No court has ever held

that a failure to demur waived proof of facts sufficient

to constitute a cause of action. Neither has it ever been

held that it is incumbent upon a defendant to plead by

way of defense a fact which plaintiff has the burden of

proving as an essential element of his cause of action.
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Defendant's motion for a non-suit challenged the suffi-

ciency of the evidence. How, then, can it be said that it

waived its sufficiency!

Defendant in error's third point for affirmance is

set out on page 14 of its brief as follows

:

*'It was not necessary for deceased, in the proper

performance of his ivork, to come close enough to the

set screw to he caught thereon, and as the undisputed

proof shows that he knew of its position on the shaft, and

the danger to he apprehended therefrom was open and

ohvious, he is guilty of contributory negligence as a mat-

ter of laiv for having unnecessarily placed himself in

contact therewith."

The evidence supporting this point is fully set out on

pages 14, 15, 16 and 17 of the brief for defendant m
error, and need not be repeated here. Suffice it to say

that deceased knew of the position of the set screw, as the

same had recently been placed by himself, and had been

warned not to come in contact therewith. Neither was

it necessary that he should have come nearer than twelve

inches to the set screw. The proof upon this point was

not disputed and was of that conclusive character which

warranted the trial court in taking the case from the jury

and directing a non-suit, as defendant in error moved he

should do.

Your Honors did not deem it worth while to pass upon

this point. The cases cited, especially So. Pac. Ry. v.

Seley, 152 U. S. 142, 38 L. Ed. 391, are directly in point.

In this state of the record we contend that since no other

verdict could have been properly rendered by the jury,

or allowed to stand if it had been rendered, that the sub-



14

mission of the issue of assumed risk was at most harm-

less error, and therefore no ground for reversal.

West V. Camden, 135 U. S. 507, 34 L. Ed. 254.

It is there held that erroneous instructions are im-

material and afford no ground for reversal where the

proof showed that in no event was plaintiff entitled to

recover. In support of the opinion many authorities

are cited. We do not see how the correctness of this

proposition can be questioned. The only question for

determination is whether plaintiff was entitled to havo

the case submitted to the jury upon any issue. If not,

and if the evidence is such that he is barred from any

recovery by his contributory negligence, or for any other

reason, then it is immaterial that the trial court erred in

submitting the defense of assumed risk. He should have

granted the motion for a directed verdict. Under these

circumstances we know of no reason why we are not

entitled to have this court pass upon our contention that

plaintiff was guilty of contributory negligence as a

matter of law.

Defendant in error's fourth point for affirmance is

set out on page 19 of the brief, as follows

:

''The evidence does not show that the alleged negli-

gence of defendant in error in permitting the shifting

apparatus to he out of repair, and in failing to guard

the set screiv, was the proxiwMe cause of the injury to

deceased, and for that reason, if for no other, the motion

for a directed verdict should have been sustained.'*

This point was not discussed by the court, and we

insist that we are entitled to have it passed on for the

same reasons as the third point.

We respectfully submit that the court has erred in
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reversing the judgment of the court below, and pray that

the opinion filed herein be reconsidered, and the judgment

affirmed.

Respectfully submitted,

F. S. BLATTNER,
L. B. da PONTE,

Attorneys for Defendant in Error.

Tacoma, Washington.




